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STATE OF FLORIDA
PUBLIC EMPLOYEES RELATIONS COMMISSION

HOLLYWOOO FIREFIGHTERS,
LOCAL 1375, IAFF, INC.,
Case Nos.

Charging Party,

CA-2012-011
CR-2017-002

v.
HEARING OFFICER'S

RECOMMENDED ORDER

CITY OF HOLLYWOOD,
Respondent.

Robert A. Sugarman, D. Marcus Braswell Jr., Dustin Watkins, and Noah Scott Warman,
Coral Gables, attorneys for Charging Party.

J. Robert McCormack, Tampa, and Paul T. Ryder Jr., Sunrise, attorneys for Respondent.

CHOPPIN, Hearing Officer.
The consolidated unfair labor practice charges in these cases involve two
1

declarations of financial urgency by the City of Hollywood (City) and resultant changes
effected to the collective bargaining agreement (CBA) between the City and Hollywood
Professional Fire Fighters, Local 1375, IAFF, Inc. (Local 1375). The first charge,
originally filed as Case No. CA-2011 -101 but now docketed as CR-2017-002 following a
court remand, pertains to a financial urgency declared by the City for fiscal year 2011
The second charge, Case No. CA-2012-011, pertains to a financial urgency declared by
the City for fiscal year 2012. At this juncture, informed by the Florida Supreme Court's

1

The statutory authority for modification of a CBA pursuant to a declaration of
financial urgency is found in section 447.4095, Florida Statutes (2018). The Florida
Supreme Court recently ruled that this statute is not unconstitutionally vague and does
not deny due process or equal protection. Fraternal Order of Police, Miami Lodge 20 v.
City of Miami, 43 Fla. L. WeeklyS236a (Fla. May 17, 2018).
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decision in Walter E, Headley, Jr., Miami Lodge No. 201 Fraternal Order of Police v. City

of Miami, 215 So_ 3d 1 (Fla. 2017), the City concedes that it committed unfair labor
practices in violation of section 447.501(1)(a) and (c), Florida Statutes (2018), by
unilaterally implementing charges to the parties' CBA under its declarations of financial
urgency for fiscal years 2011 and 2012 without having completed the impasse resolution
proceedings of section 447.403 1 Florida Statutes (2018). See Headley, 215 So. 3d at 9.
The sole remaining issues for resolution are whether Local 1375, through provisions in
subsequent contracts and a Memorandum of Understanding (MOU), waived the
remedies normally available to its bargaining unit members in the event of an unlawful
unilateral change and, if not. what are the appropriate remedies for the City's unfair labor
practices.

To address the issue of waiver, an evidentiary hearing was conducted before the
undersigned hearing officer on April 12, 2018. The Crty presented the testimony of two
witnesses and entered fourteen exhibits into the record (City exhibits 1-14)- Local 1375
did not call any witnesses but did enter seven exhibits into the record (Union exhibits 17). The parties also entered two joint exhibits into the, record (Joint exhibits 1 and 2).2 At
hearing, the parties waived their claims for attorney's fees and litigation costs.

2

After the hearing, I noted that there was a page missing from Joint exhibit 1 - the
first page of Article 28 of that CBA. On May 1, I issued an order advising the parties of
this omission and proposing to remedy the situation by inserting the first page of
Article 28 from City exhibit 11 into Joint exhibit 1, unless the parties provided me with the
missing page. No copy of the missing page was filed . Therefore, I have inserted a copy
of the first page of Article 28 from City exhibit 11 into Joint exhibit 1 _

2
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(Transcript at p. 43) Both parties filed post-hearing briefs.

A hearing transcript has been

filed.

ISSUES
1

Did Local 1375 waive the remedies normally available to its bargaining unit

members in these unfair labor practice cases?

2.

If not, what are the appropriate remedies for the City's unfair labor

practices?

FINDINGS OF FACT
Based on the record before me, I make the following findings of fact:
1.

In the summer of 2012, the City and Local 1375 initiated negotiations for a

CBA. In these negotiations, the City's goal was to restore the wages and benefits lost in
the declarations of financial urgency as much as possible and as quickly as possible. As
a trade-off for this restoration of wages and benefits, the City sought to resolve the

multiple pending unfair labor practice charges and grievances regarding the financial
urgency declarations. (Transcript at pp. 30- 31 , 37)
2.

On January 17, 2013, the parties executed an MOU and attached articles.

The MOU and articles did not address the changes to the pension system that had been
implemented pursuant to the FY 2012 declaration of financial urgency, but did redress
some of the changes implemented under the FY 2011 declaration of financial urgency.

3
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Specifically, it adjusted overtime rules (Article 7) and promotional increases (Article 6 ,
section 5), partially reinstated call-back pay (Article 8) and restored Kelly Days
(Article 18). (City exhibit 1)
3.

The MOU contained the following waiver:
The Union agrees for itself and for all bargaining unit employees to
waive, renounce, and forgo any and all remedies and payments
whatsoever related to the modifications to Article 6, Section 5;
Article 7; Article 8; and Article 18 made by the City pursuant to
financial urgency to which it or they are or may become eligible to
receive , whether resulting from an award by any tribunal or through
settlement. The Union also agrees to withdraw wrth prejudice
immediately all contractual grievances (but not its pending unfair
lab6r practice charges, litigation, or appeals therefrom) related to
such changes made to those articles.

City exhibit 1.

4.

On July 9, 2013, the City and Local 1375 executed a CSA

(2012~14 CBA)

covering the period of October 1, 2012, through September 30, 2014. This CBA, among
othe r changes, re built the employees' pay plan with 8% - 24% increases in pay and
made retroactive changes to the pension plan, including creation of a "planned
retirement" opt ion to replace the Deferred Retirement Option Plan that had been
eliminated pursuant to the FY 2 012 declaration of financial urgency. (Joint exhibit 1)

5.

Article 28 of the 2012-14 CBA contains the following provision:
Sec. 7: The Union agrees for itself and for all bargaining unit
employees to waive, renounce, and forgo any and all remedies and
payments whatsoever related to the modifications to any part of the
Collective Bargaining Agreement or the Pension Plan Ordinance
made by the City pursuant to financial urgency to which it or they
are or may become eligible to receive, whether resulting from an
award by any tribunal or through settlement. The Union also

4
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agrees to withdraw with prejudice immediately all remaining
contractual grievances but not its pending unfair labor practice
charge, which is stayed, PERC Case Number: CA-2012-011, nor
its appeal of the first ULP, Case Numbers 4012-2861 and CA2011-101, related to such changes.
Joint exhibit 1.
6.

During the June 9, 2013. city commission hearing preliminary to ratification

of the 2012 - 14 CBA, Paul Ryder, outside labor counsel for the City during negotiation
of that CBA, addressed the commission. Ryder characterized the changes in the CBA
as going a long way toward restoring benefits that were changed under the declarations ·
of financial urgency. He went on to say that the "good news" for the City was that
Local 1375, in exchange for "the package" has waived and renounced for itself and its
members any potential remedy that could come from the litigation against the changes

made through financial urgency. (City exhibit 13, Transcript at pp. 28 - 29)
7.

At the July 3, 2013, city commission meeting regarding ratification of the

2012- 14 CBA, Bill Huddleston. president of Local 1375, also addressed the commission.
He stated that Local 1375 feels very strongly about the financial urgency cases but also
feels strongly about the City and wants it to be healthy. He explained that Local 1375
has offered and completely conceded all remedies that will come from the thenupcoming hearing in the financial urgency cases, in the best interests of the City. He

stated that Local 1375 wants it to be known that this is a path it chose and is a
concession. (City exhibit 14, Transcript at pp. 28 - 29)
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8.

On June 4, 2015, the City and Local 1375 executed a CBA (2014-17 CBA)

covering the period of October 1, 2014, through September 30, 2017. (Joint exhibit 2)
9_

Article 28 of the 2014-17 CBA contains the following provision:

Sec_7: The Union agrees for itself and for all bargaining unit
employees to waive, renounce, and forgo any and all remedies and
payments whatsoever related to the modifications to any part of the
Collective Bargaining Agreement or the Pension Plan Ordinance
made by the City pursuant to financial urgency to which it or they
are or may became eligible to receive, whether resulting from an
award by any tribunal or through settlement. The Union also
agrees to withdraw with prejudice immediately all remaining
contractual grievances but not its pending unfair labor practice
charge, which is stayed, PERC Case Number: CAr2012-011 , nor
its appeal of the first ULP, Case Numbers 4D12-2861 and CA2011.: 101, related to such changes.
Joint exhibit 2_ This provision

is identical to the provision in Article 28 of the parties'

2012-14 CBA.
A NALYSIS AND DISCUSSION

My consideration of the issues outlined above begins with the contracts relied
upon by the City in support of its affirmative defense that Local 1375 waived its right to
any remedy for the City's admitted unfair labor practices. This is so because contracts
are voll!ntary undertakings, and the contracting parties are free to bargain for - and to
specify - the terms and conditions of their agreements_ See Okeechobee Resorts,

LL C. v_ EZ Cash Pawn, Inc. , 145 So_3d 989, 993 (Fla. 4th DCA 2014); City of
Pompano Beach v. Beatty, 200 So. 3d 598, 600 (Fla. 4th DCA 201 7). When the parties
establish the te rms and conditions of their contract, it is not the province of the
6
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Commission or any subsequent reviewing court to second~guess their wisdom or to
"substitute [its] judgment for that of the parties in order to relieve one from an alleged
hardship of an improvident bargain." International Expositions, Inc_ v. City of M;ami

Beach, 274 So. 2d 29, 30- 31 (Fla. 3d DCA 1973). Rather, the.task of the Commission
and any reviewing court is to apply the parties' contract as written, not to "rewrite" it under
the guise of construing the contract. It is axiomatic that, where contracts are clear and
unambiguous, they should be construed as written, and the Commission and courts can
give them no other meaning. See Gulliver Schools, Inc_ v_Snay, 137 So. 3d 1045, 1047
(Fla. 3d DCA 2014); Khosrow Maleki, P.A. v. M.A. Hajianpour, M.D., P.A.. 771 So. 2d
628, 631 (Fla. 4th DCA 2000); Pol v. Pol, 705 So. 2d 51 , 52 (Fla. 3d DCA 1997).

With these precepts in mind, I tum to the language of the parties' agreements. In
the January 2013 MOU, Local 1375 agreed as follows :
The Union agrees for itself and for all bargaining unit employees to
waive, renounce, and forgo any and all remedies and payments
whatsoever related to the modifications to Article 6, Section 5;
Article 7; Article 8; and Article 18 made by the City pursuant to
financial urgency to which it or they are or may become eligible to
receive, whether resulting from an award by any tribunal or through
settlement. The Union also agrees to withdraw with prejudice
immediately all contractual grievances (but not its pending unfair
labor practice charges, litigation, or appeals therefrom) related to
such changes made to those articles.

In the 2012-14 CBA, Local 1375 entered into the following agreements:
The Union agrees for itself and for all bargaining unit employees to
waive. renounce, and forgo any and all remedies and payments
whatsoever related to the modifications to any part of the Collective
Bargaining Agreement or the Pension Plan Ordinance made by the
City pursuant to financial urgency to which it or they are or may
7
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become eligible to receive. whether resulting from an award by any
tribunal or through settlement. The Union also agrees to withdraw
with prejudice immediately all remaining contractual grievances but
not its pending unfair labor practice charge, which is stayed, PERC
Case Number: CA-2012-011, nor its appeal of the first ULP, Case
Numbers 4012-2861 and CA-2011-101, related to such changes.
Precisely the same agreements were reiterated in the 2014~17 CBA.

These agreements clearly and unambiguously waive, renounce, and forego any
remedy or payment whatsoever in these unfair labor practice cases in exchange for
restoration of many of the benefits lost to the bargaining unit members as a result of the
City's declarations of financial urgency. Because the language is clear and
unambiguous, it must be applied as written and is not subject to construction by any
reviewing authority. Application of the parties' voluntarily elected and bargained-for
language results in the conclusion that Local 1375 is not entitled to any remedy

whatsoever in these cases .
While I base the foregoing conclusion on the parties' clear and unambiguous
contract language, I note that the parties' bargaining history and their speeches to the
city commission in support of ratification of the 2012 -14 CBA buttress my conclusion
that Local 1375 voluntarily relinquished its right to any remedies in these cases .. In
particular, Local 1375's president told the city commission that Local 1375 has offered
and completely conceded all remedies that would come from the then-upcoming hearing
in the financial urgency cases, in the best interests of the City. He further stated that
Local 1375 wanted it to be known that this is a path it chose and is a concession . Thus, I
conclude that Local 1375 voluntarily entered into an agreement through which it waived

8
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and renounced its right to any remedy whatsoever in these cases, and it must be held to
the bargain it struck with the City.
Beyond contending that the contract language does not constitute a waiver,
Local 1375 presents two additional arguments in opposition to a finding of waiver. First it
asserts that any waiver of remedies expired with the expiration of the CBAs. In support

of this argument, Local 1375 relies on precedent holding that, while terms of a CBA
concerning mandatory subjects of bargaining become part of the status quo that a public
employer is required to maintain following expiration of the agreement, a waiver of
statutory rights is a permissive subject of bargaining which expires with the agreement
do not find this precedent to be controlling. Local 1375 did not waive a statutory right, it
waived any remedy it.was or might become eligible to receive as a result of litigation. In
my view, this distinction makes the cited case law inapposite.
Moreover, I note that there is nothing in the language of the contractual waivers to
suggest that they are limited to the duration of the contract. In particular, I note that
Local 1375 did not merely waive any remedy, it also agreed to "renounce and forego"
any remedy. The inclusion of these verbs clearly expresses an intent to effect a
permanent relinquishment of the right to any remedy on behalf of Local 1375 and the
bargaining unit employees. See Black's Law Dictionary (7th ed. 1999) (defining
renounce as u[t]o give up or abandon formally (a right or interest); to disclaim [i.e.]
renounce an inheritance"). Local 1375 abandoned any right to a remedy pursuant to the
language of the contracts and the MOU, and it cannot at this point seek to be rescued
9
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from what it now apparently believes to have been an improvident bargain by arguing
that it may re-assume the right it abandoned.
Local 1375's second argument is that the waiver, if it exists, did not pertain to
these unfair labor practice cases. The basis for this argument is that the waiver specified
that Local 1375 agreed uto withdraw with prejudice immediately all remaining contractual
grievances but not its pending unfair labor practice charge, which is stayed, PERC Case
Number: CA-2012-011, nor its appeal of the first ULP, Case Numbers 4012-2861 and
CA-2011-101, related to such changes."
This argument is unavailing in light of Local 1375's clear waiver and
renouncement of "any and all remedies and payments related to the modifications" that
were the subject of the identified unfair labor practice charges. Beyond this clear
language, I note that, in addressing the city commission, the City's outside labor counsel
characterized the deal struck by the parties in the CBA as Local 1375 having waived and
renounced for itself and its members any potential remedy that could come from the
litigation against the changes made through financial urgency in exchange for a package
of restored benefits. Local 1375's president did not dispute this characterization when he
addressed the city commission. Instead, he told the city commission that Local 1375 has
offered and completely conceded all remedies that would come from the then-upcoming
hearing in the financial urgency cases - the very cases Local 1375 now contends were
not included in the waiver. In sum, I reject Local 1375's argument that these cases are
not included in its contractual waiver of remedies.

10
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CONCLUSIONS OF LAW
1.

The City committed unfair labor practices in violation of section

447.501 (1)(a) and (c), Florida Statutes, by modifying the parties' CBA pursuant to its
declarations of financial urgency prior to completing the impasse resolution process
required by section 447.403, Florida Statutes_·
2.

Pursuant to clear and unambiguous contract provisions, Local 1375 waived

and renounced its right to any and all remedies and payments that might arise from
resolution of these cases. Consequently, Local 1375 is not entitled to any remedy,
monetary or otherwise, in these cases .

3.

The parties have waived their claims for attorney's fees and litigation costs;

therefore, an award of attorney's fees and costs is not appropriate.

RECOMMENDATION
I recommend that the Commission adopt this recommended order and conclude
that the City committed unfair labor practices but that Local 1375 waived and renounced
the right to any and all remedies in these cases.
Any party may file exceptions to my recommended order, but exceptions must be
reg~i!ted

by the Commission within fifteen days from the date of this order. See Fla.

Admin . Code R 28-106.217(1). An extension of time for filing exceptions will not be
granted unless good cause is shown.
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ISSUED and SUBMITTED to the Public Employees Relations Commission In
accordance with Florida Administrative Code Rule 28-106.216 and SERVED on all

parties this

£1!'::: day of June, 2018.
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